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one-half of the assets so acquired to Y Cor-
poration, its wholly-owned subsidiary, and
retained the other half of such assets. X Cor-
poration is the acquiring corporation for
purposes of section 381.

Example (4). X Corporation acquired all the
assets of Z Corporation solely in exchange
for voting stock of X Corporation in a trans-
action qualifying under section 368(a)(1)(C).
Thereafter, pursuant to the plan of reorga-
nization X Corporation transferred one-half
of the assets so acquired to Y Corporation,
its wholly-owned subsidiary, and the other
half of such assets to M Corporation, another
wholly-owned subsidiary of X Corporation. X
Corporation is the acquiring corporation for
purposes of section 381.

(3) Transactions and items not covered
by section 381. (i) Section 381 does not
apply to partial liquidations, divisive
reorganizations, or other transactions
not described in subparagraph (1) of
this paragraph. Moreover, section 381
does not apply to the carryover of an
item or tax attribute not specified in
subsection (c) thereof. In a case where
section 381 does not apply to a trans-
action, item, or tax attribute by reason
of either of the preceding sentences, no
inference is to be drawn from the provi-
sions of section 381 as to whether any
item or tax attribute shall be taken
into account by the successor corpora-
tion.

(ii) If, pursuant to the provisions of
subparagraph (2) of this paragraph, a
corporation is considered to be the ac-
quiring corporation even though a part
of the acquired assets is transferred to
one or more corporations controlled by
the acquiring corporation, or all the
acquired assets are transferred to two
or more corporations controlled by the
acquiring corporation, then the carry-
over of any item described in section
381(c) to such controlled corporation or
corporations shall be determined with-
out regard to section 381. Thus, for ex-
ample, if a parent corporation is the
acquiring corporation for purposes of
section 381 notwithstanding the fact
that, pursuant to the plan of reorga-
nization, it transferred to its wholly-
owned subsidiary property acquired
from the transferor corporation which
the transferor corporation had elected
to inventory under the last-in first-out
method, then the question whether the
subsidiary corporation shall continue
to use the same method of
inventorying with respect to that prop-

erty shall be determined without re-
gard to section 381.

(c) Foreign corporations. A foreign cor-
poration may be a distributor, trans-
feror, or acquiring corporation for pur-
poses of section 381. Thus, for example,
the net operating loss carryovers of a
foreign corporation, determined under
the provisions of section 172 and sub-
chapter N (section 861 and following),
chapter 1 of the Code, may be carried
over to a domestic acquiring corpora-
tion if the domestic corporation ac-
quires the assets of the foreign cor-
poration in a liquidation or reorganiza-
tion described in section 381(a) and the
requirements of § 1.367–1, if applicable,
have been complied with.

(d) Internal Revenue Code of 1939. Any
reference in the regulations under sec-
tion 381 to any provision of the Inter-
nal Revenue Code of 1954 shall, where
appropriate, be deemed also to refer to
the corresponding provision of the In-
ternal Revenue Code of 1939.

[T.D. 6500, 25 FR 11607, Nov. 26, 1960, as
amended by T.D. 7343, 40 FR 1698, Jan. 9, 1975]

§ 1.381(b)–1 Operating rules applicable
to carryovers in certain corporate
acquisitions.

(a) Closing of taxable year—(1) In gen-
eral. Except in the case of certain reor-
ganizations qualifying under section
368(a)(1)(F), the taxable year of the dis-
tributor or transferor corporation shall
end with the close of the date of dis-
tribution or transfer. With regard to
the closing of the taxable year of the
transferor corporation in certain reor-
ganizations under section 368(a)(1)(F)
involving a foreign corporation after
December 31, 1986, see §§ 1.367(a)–1T(e)
and 1.367(b)–2(f).

(2) Reorganizations under section
368(a)(1)(F). In the case of a reorganiza-
tion qualifying under section
368(a)(1)(F) (whether or not such reor-
ganization also qualifies under any
other provision of section 368(a)(1)), the
acquiring corporation shall be treated
(for purposes of section 381) just as the
transferor corporation would have been
treated if there had been no reorganiza-
tion. Thus, the taxable year of the
transferor corporation shall not end on
the date of transfer merely because of
the transfer; a net operating loss of the
acquiring corporation for any taxable
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year ending after the date of transfer
shall be carried back in accordance
with section 172(b) in computing the
taxable income of the transferor cor-
poration for a taxable year ending be-
fore the date of transfer; and the tax
attributes of the transferor corporation
enumerated in section 381(c) shall be
taken into account by the acquiring
corporation as if there had been no re-
organization.

(b) Date of distribution or transfer. (1)
The date of distribution or transfer
shall be that day on which are distrib-
uted or transferred all those properties
of the distributor or transferor cor-
poration which are to be distributed or
transferred pursuant to a liquidation
or reorganization described in para-
graph (b)(1) of § 1.381(a)–1. If the dis-
tribution or transfer of all such prop-
erties is not made on one day, then, ex-
cept as provided in subparagraph (2) of
this paragraph, the date of distribution
or transfer shall be that day on which
the distribution or transfer of all such
properties is completed.

(2) If the distributor or transferor
and acquiring corporations file the
statements described in subparagraph
(3) of this paragraph, the date of dis-
tribution or transfer shall be that day
as of which (i) substantially all of the
properties to be distributed or trans-
ferred have been distributed or trans-
ferred, and (ii) the distributor or trans-
feror corporation has ceased all oper-
ations (other than liquidating activi-
ties). Such day also shall be the date of
distribution or transfer if the comple-
tion of the distribution or transfer is
unreasonably postponed beyond the
date as of which substantially all the
properties to be distributed or trans-
ferred have been distributed or trans-
ferred and the distributor or transferor
corporation has ceased all operations
other than liquidating activities. A
corporation shall be considered to have
distributed or transferred substantially
all of its properties to be distributed or
transferred even though it retains
money or other property in a reason-
able amount to pay outstanding debts
or preserve the corporation’s legal ex-
istence. A corporation shall be consid-
ered to have ceased all operations,
other than liquidating activities, when
it ceases to be a going concern and its

activities are merely for the purpose of
winding up its affairs, paying its debts,
and distributing any remaining balance
of its money or other properties to its
shareholders.

(3) The statements referred to in sub-
paragraph (2) of this paragraph shall
specify the day considered to be the
date of distribution or transfer and
shall specify, as of such date (i) the na-
ture and amount of the total assets
which were distributed or transferred
and the dates so distributed or trans-
ferred, (ii) the nature and amount of
the assets not distributed or trans-
ferred and the purpose for which they
were retained, and (iii) the date on
which the distributor or transferor cor-
poration ceased all operations other
than liquidating activities. Such state-
ments shall be attached to the timely
filed income tax return of the dis-
tributor or transferor corporation for
its taxable year ending with such date
of distribution or transfer and to the
timely filed income tax return of the
acquiring corporation for its first tax-
able year ending after such date, ex-
cept that, with respect to any income
tax return filed before October 11, 1960,
any such statement shall be filed be-
fore October 11, 1960, with the district
director with whom such return is
filed.

(4) If—
(i) The last day of the acquiring cor-

poration’s taxable year is a Saturday,
Sunday, or legal holiday, and

(ii) The day specified in subparagraph
(1) or (2) of this paragraph as the date
of distribution or transfer is the last
business day before such Saturday,
Sunday, or holiday,
then the last day of the acquiring cor-
poration’s taxable year shall be the
date of distribution or transfer for pur-
poses of section 381(b) and this section.
For purposes of this subparagraph, the
term business day means a day which is
not a Saturday, Sunday, or legal holi-
day, and also means a Saturday, Sun-
day, or legal holiday if the date of dis-
tribution or transfer determined under
subparagraph (1) or (2) of this para-
graph is such Saturday, Sunday, or hol-
iday.

(c) Return of distributor or transferor
corporation. The distributor or trans-
feror corporation shall file an income
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tax return for the taxable year ending
with the date of distribution or trans-
fer described in paragraph (b) of this
section. If the distributor or transferor
corporation remains in existence after
such date of distribution or transfer, it
shall file an income tax return for the
taxable year beginning on the day fol-
lowing the date of distribution or
transfer and ending with the date on
which the distributor or transferor cor-
poration’s taxable year would have
ended if there had been no distribution
or transfer.

(d) Carryback of net operating losses.
For provisions relating to the
carryback of net operating losses of the
acquiring corporation, see paragraph
(b) of § 1.381(c)(1)–1.

[T.D. 6500, 25 FR 11607, Nov. 26, 1960, as
amended at T.D. 8280, 55 FR 1417, Jan. 16,
1990; T.D. 8862, 65 FR 3609, Jan. 24, 2000]

§ 1.381(c)(1)–1 Net operating loss
carryovers in certain corporate ac-
quisitions.

(a) Carryover requirement. (1) Section
381(c)(1) requires the acquiring corpora-
tion to succeed to, and take into ac-
count, the net operating loss
carryovers of the distributor or trans-
feror corporation. To determine the
amount of these carryovers as of the
close of the date of distribution or
transfer, and to integrate them with
any carryovers and carrybacks of the
acquiring corporation for purposes of
determining the taxable income of the
acquiring corporation for taxable years
ending after the date of distribution or
transfer, it is necessary to apply the
provisions of section 172 in accordance
with the conditions and limitations of
section 381(c)(1) and this section. See
also section 382(b) and the regulations
thereunder.

(2) The net operating loss carryovers
and carrybacks of the acquiring cor-
poration determined as of the close of
the date of distribution or transfer
shall be computed without reference to
any net operating loss of a distributor
or transferor corporation. The net op-
erating loss carryovers of a distributor
or transferor corporation as of the
close of the date of distribution or
transfer shall be determined without
reference to any net operating loss of
the acquiring corporation.

(3) For purposes of the tax imposed
under section 56, the acquiring corpora-
tion succeeding to and taking into ac-
count any net operating loss
carryovers of the distributor or trans-
feror corporation shall also succeed to
and take into account along with such
net operating loss carryforward any de-
ferred tax liability under section 56(b)
and the regulations thereunder attrib-
utable to such net operating loss carry-
over.

(b) Carryback of net operating losses. A
net operating loss of the acquiring cor-
poration for any taxable year ending
after the date of distribution or trans-
fer shall not be carried back in com-
puting the taxable income of a dis-
tributor or transferor corporation.
However, a net operating loss of the ac-
quiring corporation for any such tax-
able year shall be carried back in ac-
cordance with section 172(b) in com-
puting the taxable income of the ac-
quiring corporation for a taxable year
ending on or before the date of dis-
tribution or transfer. If a distributor or
transferor corporation remains in ex-
istence after the date of distribution or
transfer, a net operating loss sustained
by it for any taxable year beginning
after such date shall be carried back in
accordance with section 172(b) in com-
puting the taxable income of such cor-
poration for a taxable year ending on
or before that date, but may not be
carried back or over in computing the
taxable income of the acquiring cor-
poration. This paragraph may be illus-
trated by the following examples:

Example (1). On December 31, 1954, X Cor-
poration merged into Y Corporation in a
statutory merger to which section 361 ap-
plies, and the charter of Y Corporation con-
tinued after the merger. Y Corporation sus-
tained a net operating loss for the calendar
year 1955. Y Corporation’s net operating loss
for 1955 may not be carried back in com-
puting the taxable income of X Corporation
but shall be carried back in computing the
taxable income of Y Corporation.

Example (2). On December 31, 1954, X Cor-
poration and Y Corporation transferred all
their assets to Z Corporation in a statutory
consolidation to which section 361 applies. Z
Corporation sustained a net operating loss
for the calendar year 1955. Z Corporation’s
net operating loss for 1955 may not be carried
back in computing the taxable income of X
Corporation or Y Corporation.
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